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A merger, where a company acquires control of
a competitor, can impede effective competition
and, for example, result in higher prices and
poorer product offering. Big mergers are there-
fore subject to merger control.

When a company buys a non-controlling shareholding in a
competitor, however, this may also harm competition.

In some countries, therefore, in addition to merger control,
the competition authorities are able to assess the impact of,
and take action against, non-controlling minority
shareholdings and cross-ownership between competitors.
Neither Denmark nor the EU have regulations covering
such minority shareholdings.

The competitive issues which minority shareholdings may
cause have been relevant in i.a. several Danish merger
cases.

With this in mind, this article describes the potential ad-

verse effects on competition of competitors owning minori-
ty shareholdings in each other.

Read the full article’ on the next page—>
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n Denmark and most other countries, mergers are

subject to merger control, meaning that big mergers

between companies have to be approved by the com-

petition authorities?, before they can be carried out.? In
Denmark and the EU, for example, a merger is only required
to be notified if the merging companies' turnover exceeds
certain thresholds.

Merger control should be seen in light of the fact that some
mergers may significantly impede effective competition.
This particularly applies to mergers between competitors.

In assessing a merger, competition authorities must also
take into account possible efficiency gains from the merger
and whether these will benefit consumers.

International research studies analysing specific mergers in
various industries have shown that the merging

companies have often been able to increase profit margins
by raising prices on their products. For example, this ap-
plies to mergers in aviation, dishwashers and other indus-
tries, where significant price increases have been observed
following mergers (see respectively Kwoka and Shumilkina*
and Ashenfelter et al.?).

Studies have also been done assessing the impact of merg-
ers by looking across many different mergers in various
industries (see e.g. Weinberg ¢, Gugler et al’, Ashenfelter et
al® and Blonigen and Pierce®). The studies relate to various
countries, particularly the United States, and generally
indicate:

e mergers between competing businesses have typically
led to higher consumer prices

e often, mergers between competitors do not lead to sig-
nificant productivity or efficiency improvements

e mergers between non-competing companies are more
frequently associated with efficiency gains.'?

According to the studies, the mergers which have led to
price increases and impeded competition include both
mergers which have not been reviewed by a competition
authority and mergers which a competition authority has
decided not to oppose.!!

In most cases, competition authorities approve a merger
after a brief processing.'?

In Denmark, however, there is no similar control of e.g. a
company's purchase of a non-controlling minority share-
holding in a competitor that also establishes a structural
link between previously independent companies.

This article examines the potential effects of minority
shareholdings and cross-ownership between companies.
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Change of control and minority shareholdings

As regards merger control in Denmark and the EU, a merger
entails a change of control. This may be a company which
acquires control of another company by purchasing all or
most of the shares in said company. In case of a change in
control, the acquiring company acquires the option to influ-
ence the other company's operation.

A company can also buy a non-controlling minority share-
holding in another company. This is the case if the company
buys a smaller proportion of the shares in the other com-
pany, and if this shareholding does not allow the company
to exercise decisive influence on the other company's op-
eration. For example, a company may acquire 25 percent

of the shares in another company, without this necessarily
entailing a change of control (see Box 1).

However, there may also be cases where a minority share-
holding involves a change of control with respect to merger
control. This may be the case if the minority shareholding
gives the acquiring company a controlling influence over
the other company’s operations, e.g. because the sharehold-
ing affords certain rights to veto strategic decisions in the
company. In such a situation and provided that the relevant
turnover thresholds are met, the company must notify the
transaction as a merger with the competition authorities.

A non-controlling minority shareholding, however, does not
trigger merger control, even though it creates a structural
link between companies that may be competitors and that
have previously acted independently of each other.*?

Box 1
The difference between independence, change of control
and a minority shareholding.

The figure illustrates total independence, a merger (i.e.a
change of control), a non-controlling minority stake and a
controlling minority stake between two companies (A and

B), respectively.

0—0
25%
0—90
25%

0 —0

Total independence
Change of control
(subject to merger control)

Minority stake
(Non-controlling)

Minority stake
(Controlling)
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The transaction can thus be executed without the competi-
tion authorities being required to first assess and approve
it.

Various types of minority shareholdings

When assessing the effects of a merger, competition author-
ities typically distinguish between companies which are
competitors (horizontal mergers), and companies which
have a potential or current customer/supplier relationship
with each other (vertical mergers).**

The risk of an adverse impact on competition is often great-
est in the case of mergers between competitors, but vertical
mergers can also, in some cases, impede effective competi-
tion.

In an analysis of the effects of non-controlling minority
shareholdings, it may be useful to employ the same distinc-
tion between horizontal and vertical minority sharehold-
ings, cf. Box 2.

In fact, the structural links between companies can be
extremely complicated and opaque. As a term, cross-own-
ership describes a situation where companies are linked
through ownership shared between several companies or
through competitors holding shares in each other - be this
directly or indirectly through subsidiaries, etc.

The following sections describe, at a general level, some of
the anti-competitive effects that can occur in the event of
horizontal and vertical non-controlling minority
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shareholdings.

Horizontal minority shareholdings

A company's non-controlling minority stake in a competitor
will usually entail a greater risk of anti-competitive effects
than if the company owns a minority stake in e.g. a custom-
er, a supplier or a company that produces other, non-com-
peting products.

A minority stake in a competitor may significantly impede
effective competition and harm consumers by, for exam-
ple, leading to higher prices.’ This can happen in different
ways, including in particular:

¢ (Change of economic incentives for previously independ-
ent companies

¢ The minority stake gives the shareholder the opportuni-
ty to influence decisions and behaviour in the company
which it partly owns

¢ The minority stake gives access to information on busi-
ness matters which would not otherwise be available to
the shareholder

Each of the three mechanisms are elaborated below.

Changing in economic incentives

As arule, it is assumed that a company acquiring a
minority stake in a competitor, even before acquiring the
stake, has attempted to fix a price (and/or e.g. product
quality) which is generally expected to provide the greatest
possible profit.

Box 2
Horizontal and vertical minority stake.

Figure a shows an example of a horizontal minority stake,
i.e. where one company (A) owns a stake in a competitor

(B), and where both companies sell products and compete
for consumers in the same market. A's ownership interest
in B is 25 percent, and is a non-controlling minority stake.

Figure a
Minority stake in a competitor (horizontal)

° E.g 25% e
—
\: \!

Consumers in the same market

Figure b shows an example of a vertical minority stake, i.e.
where one company (A) has an ownership interest in a
current or potential supplier (B) and are therefore not
competitors.

In contrast, B competes with C to sell products to A and D
in the same market. Customers A and D thus compete with
each other in the same way, and therefore want to get the
best products and prices from suppliers.

A's ownership interest in B is 25 percent, and is a non-con-
trolling minority stake. It will also be a vertical minority
stake if the supplier, e.g. B, owns an interest in a potential or
current customer, e.g. A.

Figure b
Minority stake in a supplier (vertical)
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Following the acquisition of a minority stake in a compet-
itor, the company will not only be concerned with its own
profits, but also have an interest in the competitor achiev-
ing high profits as, through its stake, the company receives a
share of the competitor's profits.

The company can thus have an (greater) incentive to e.g.
increase its prices or reduce product quality. Usually, a price
increase will thus cause some of the company’s customers
to switch to products from the competitor, in which the
company now owns a stake. The minority stake in the com-
petitor, however, means that the company gets a share of
the competitor's profits from the customers which it loses
to its competitor.

Following the acquisition of the minority stake, the compa-
ny is thus likely to factor in a share of the profits from the
competitor which a higher price may result in. The horizon-
tal minority stake may therefore ultimately mean higher
prices for consumers.

The company's incentive to raise prices will depend on two
factors in particular:

Box 3
Minority shareholdings and economic incentives

Suppose that company A buys 25 percent of the shares in its
closest competitor, company B. A is then entitled to a propor-
tionate share of B's profits, i.e. 25 percent.

Before acquiring the minority stake, company A has fixed a
price that maximises its own profits. At this price, A earns
DKK 10 for each of its 1,100 customers. A has previously
experimented with increasing its price by DKK 1. It turned out
that the price increase would mean A losing 100 of its 1,100
customers as well as the profit it earns from them. Conversely,
A would still have 1,000 loyal customers who would be happy
to pay DKK 1 extra for its product. A's calculation of a price
increase of DKK 1 therefore looks like this:

Lost earnings from lost customers: DKK 100 x 10 = DKK
1,000

Additional earnings from loyal customers: DKK 1 x 1,000 =
DKK 1,000

Net earnings from price increase: DKK 1,000 - DKK 1,000 =
DKK 0

Thus, A does not increase its profits by raising its price and
so does not have an incentive to go through with the increase
in price. Following the acquisition of the minority stake in its
nearest competitor, B, A will receive, as stated, 25 percent of
B's profits. B, like A, makes a profit of DKK 10 per customer. A
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¢ What percentage of the competitor's profits will the
company get?

¢ How close is the competition between the two compa-
nies?

If, for example, the stake in question is a minority stake of 25
percent, the company will typically receive 25 percent of the
competitor's profits, while a larger stake will yield a
correspondingly greater share of the compet-itor's profits.16
The closer the competition between the two companies, the
more likely it is that the customers which a minority
shareholder loses through price in-creases will be won by the
competitor.

If the minority stake is of a certain size, and if the two
companies are relatively close competitors, the minority
shareholder will thus be able to recover a substantial part
of the loss from a price increase through its stake in the
competitor's profits. This mechanism is illustrated with an
example in Box 3.

A company's minority stake in a competitor can also change
the competitor's incentive to compete with his (new) par-
tial owner. That will be the case if the competitor seeks to

knows that B is a close competitor, and that many consumers
consider A’s and B's products as substitutes for each other. To
investigate further, A has commissioned a market study show-
ing that 50 percent of A's customers who will move away from
A in the event of a price increase will switch to B.

If, for example, A raises its price by DKK 1, the company will
lose 100 customers. And A now knows that 50 of these cus-
tomers will switch to B and thus increase B's profits, which
A are entitled to a share of. Following the acquisition of the
minority stake in B, A will take into account that the calcula-
tion for a price increase of DKK 1 has changed:

Lost earnings from lost customers: DKK 100 x 10 = DKK
1,000

Additional earnings from loyal customers: DKK 1 x 1,000 =
DKK 1,000

Share in earnings from customers switching from A to B:
25 percent x 50 x DKK 10 = 125 kr.

Net earnings from price increase: DKK 1000 - 1000 DKK +
DK 125 = DKK 125

Overall, A now increases its earnings when the company rais-
es the price by DKK 1. Thus, following the acquisition of the
minority stake in B, A will have an incentive to raise its price.
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accommodate its new owners by e.g. targeting campaigns
etc. at other competitors' customer segments.

These kinds of anti-competitive effects of horizontal minor-
ity shareholdings are described in several places in the eco-
nomic literature (see e.g. 0'Brien and Salop'’, Reynolds and
Snapp'® and Bresnahan and Salop!?, and see also Dubrow °
for a critique of this??).

Empirical studies conducted in this area have identified sig-
nificant price increases and impeded competition following
acquisitions of minority shareholdings in competing
companies (see e.g. Nain and Wang?? for a cross-sectoral
analysis and Trivieri? for an analysis of the impact on
competition of cross-ownership between Italian banks). For
example, Nain and Wang demonstrate that a minority stake
in a competitor leads to higher prices and increased prof-

it margins. This is especially true in industries with high
entry barriers which make it difficult for new competitors
to enter the market.

Opportunity to influence decisions and behaviour

The ownership of a non-controlling minority stake in a
competitor can also give the new co-owner the opportunity
to influence the competitor's decisions and behaviour. A mi-
nority stake may afford influence over the election of board
members, and certain business decisions may require a
qualified majority of e.g. 2/3 or 3/4 of the owners' votes.

If, whether de facto or de jure, a minority stake involves a
change of control, it will be subject to the rules on merger
control as mentioned. Whether this is the case will depend
on a specific assessment.?* It must also therefore be empha-
sised that the given examples of a minority shareholder’s
opportunity to influence the decisions and behaviour of

a competitor may, depending on the circumstances, be

deemed a change of control.

The company which owns shares in a competitor may affect
the competitor's decisions in a manner which weakens

the competitive pressure the competitor generally applies
in a market. That will be the case if, for example, the com-
pany limits the competitor's opportunities for growth by
opposing the competitor raising capital. The company can
also work against an expansion of the product portfolio or
certain investments made by the competitor.

Furthermore, the company, as a co-owner, can seek to
influence decisions and behaviours which particularly
weaken the competitive pressure on the company itself.
This may be the case if, for example, the company, through
its non-controlling minority stake, limits the competitor's
possibilities to establish themselves with a product type

or in a geographical area, where the company itself holds a
significant position. Such behaviour will limit the dynamics
and impede competition in the market to the detriment of
consumers.

Box 4 illustrates a minority shareholder’s opportunity to
influence the policies and decisions of a competitor.

This type of anti-competitive impact is also described in the
economic literature (see e.g., 0'Brien and Salop?®and Li et
al?’). For example, Li et al demonstrate that cross-owner-
ship between companies which are not currently compet-
itors, but which have the potential to become competitors,
may influence strategic decisions.

Access to information on business matters

A company's minority stake in a competitor may give the
company access to information about the competitor, which
is not publicly available and which it would therefore not

Box 4
Influence over a competitor’s strategic decisions

Inspired by a specific case (Toshiba/Westinghouse)?*, the
figure illustrates an example of a horizontal minority stake
where Company A has a non-controlling stake of 25 percent
in the competitor, company B. Both companies have a num-
ber of factories which produce competing products.

B is now planning to establish a new factory, where B can
expand its product portfolio with a new product. Up until
now, only A has had this type of factory. A, therefore, has
not previously been subjected to competition from B in the
production of that product.

A realises that, with the new factory, B will also be able to
exert competitive pressure on A. By means of the non-con-
trolling minority stake in B, however, A can block

B's ability to establish the new factory. This can be done
e.g. by limiting B's ability to raise necessary capital or by
preventing B from entering into a joint venture with a third
company that could provide necessary know-how.
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otherwise have access to. This may be the case if e.g. the
company, through its minority stake, acquires the opportu-
nity to appoint a member of the competitor’s board.

The company may, for example, access business-sensitive
information about the competitor's strength, position and
strategies. This knowledge can be used by the company,
when it makes decisions on e.g. its own future strategies
and pricing. Following a specific assessment, however, such
an exchange of information may violate the prohibition on
anti-competitive agreements in the Danish Competition
Act’s section 6 and Article 101 of the Treaty on the Func-
tioning of the EU (TFEU).

Access to previously unknown information may also lead

to a risk of so-called tacit collusion between competitors.
Here, the companies involved make no actual agreement on
i.e. raising prices or dividing a market amongst themselves.
Rather, the behaviour consists in e.g. establishing and main-
taining a higher price level, without businesses explicitly
agreeing to do this.

An agreement or a concerted practice between competitors
would be contrary to the prohibition on anti-competitive
agreements in section 6 of the Competition Act and Article
101 of the TFEU, and exchange of information and conse-
quent coordination between companies may also be illegal.
Nevertheless, a minority stake increases the risk of coordi-
nation without there explicitly having been any coordina-
tion between the companies, i.e. tacit collusion.

Among other things, establishing and maintaining tacit
collusion in a market requires the market to be character-
ised by a certain degree of transparency for competitors,
allowing them to read each other's behaviour. Furthermore,
the companies invoved in the coordination should be able
to punish a company that decides to deviate from the
coordination.

A non-controlling minority stake in a competitor may affect
both of these matters.

Firstly, access to non-public information may increase com-
petitors' ability to read each other's behaviour. The compa-
ny which owns a stake in a competitor may, more often and
at an earlier point, access information about the compet-
itor's strategies, production levels and sales trends. Thus,
the company will be able to better detect if the competitor
was to deviate from a tacit, collusive behaviour. This may
increase the risk of tacit collusion. The risk of coordination
will also be greater if the competitor also gains access to
similar information from the minority shareholder.

Secondly, a minority stake may change the ability and in-
centive to deviate from the coordination and "punish" an
aberration.

Theoretically, a minority stake may both increase and re-
duce the incentive for tacit collusion (see e.g. Gilo et al*®
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and Malueg?”). Malueg notes that, in some cases, increased
cross-ownership may reduce the likelihood of coordination,
and that, among other things, the overall result depends on
a balancing of mechanisms which pull in different direc-
tions:

e Areduced incentive to deviate from tacit collusion in-
creases the likelihood of coordination

e Areduced incentive to "punish” a deviation reduces the
likelihood of coordination.

A structural connection between two competitors can
make the "penalty” for a deviation from the coordination
more credible. If the coordinating companies are complete-
ly independent, they will primarily be able to "punish" a
departure from the tacit collusion by initiating a price war
with the company that has breached the coordination. If
the minority shareholder holds influence on the decisions
of the competitor, the company may use this influence to
damage the competitor in other ways. The increased risk of
a stricter "penalty" can, seen in isolation, reduce the com-
petitor's desire to deviate from the tacit collusion.

The minority shareholder may also have less incentive to
deviate from the tacit collusion than if said shareholder had
been entirely independent of its competitor. This is due to
the company taking into account that it will receive a share
of the competitor's profits. If the company itself deviates
from the coordination, it will on the one hand gain custom-
ers from the other coordinating firms. But with a minority
stake in a competing company, it will also bear part of the
losses which the competitor experiences as a result of the
deviation from the coordination.

Conversely, the minority shareholder may have less of an
incentive to "punish" a deviation from the tacit collusion.
This is because a "penalty”, e.g. in the form of a price war,
would also reduce the competitor’s earnings and the minor-
ity shareholder, as stated, receives a share of the competi-
tor’s profits.

Thus, it is an empirical question whether a minority stake
increases or decreases the risk of tacit collusion. In a study
of actual minority shareholdings among competing auto-
makers, Alley*® found examples of coordinated behaviour
among both Japanese and American automakers, where
cross-ownership is widespread. For Japanese automakers,
he also finds that they do not, to the same extent, seem to
exhibit coordinated behaviour on the export market, where
the competitive landscape for the manufacturers is differ-
ent.’!

When assessing a merger, the Danish Competition Council
has also considered an existing minority stake’s impact on
the risk of coordinated effects as a result of the merger (see
Box 5).

Vertical minority shareholdings
A company's non-controlling minority stake in a customer
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can e.g. enhance and facilitate the trade relationship, just as

B a vertical ownership may also lead to lower prices, to the
ox 5 e . .

extent a so-called double marginalisation problem is avoid-

Minority stake and tacit collusion in a merger
. 8 ed (see e.g. Motta* for a description).

In the Competition Council's decision on the planned merg-
er between J-F. Lemvigh-Miiller Holding A/S and Brgdrene
A&O Johansen A/S in 2008, the importance of the competitor
Sanistal’s minority stake in Brgdrene A&O Johansen was ad-
dressed in depth.32

Assessment of minority shareholdings

For both horizontal and vertical minority shareholdings,
the potential effects - as is the case for mergers - depend
on the given case and the conditions in the specific market,
including:

Among other things, it was found to be of interest whether
Sanistél's minority stake in its competitor had an impact on the
company's incentive to e.g. deviate from tacitly collusive behav-
iour with Brgdrene A&O Johansen.

¢ market structure

¢ special regulatory factors

¢ potential entry barriers

¢ the general proliferation of cross-ownership between

o . o . competitors, etc.
In the Competition Council's decision, it was assessed that the

minority stake reduced Sanistal’s incentive to compete with

- A&O Jol - The effects may also depend on whether a minority stake
rgdrene ohansen.*

provides an opportunity for efficiency gains which may
benefit consumers. As a rule, this kind of gain, however,
must be expected to be smaller in case of a minority stake
than in an ordinary merger.

or supplier may also impede effective competition. If a com-
pany owns a minority stake in a supplier, it may for example
lead to the risk of foreclosure, where a competing company
will have its access to a substantial input from the relevant
supplier limited.

This is due to a minority stake not giving control and deci-
sive influence on the operations of the company in which
the stake is owned. With a minority stake, for example,
there will not be the same opportunity to achieve cost sav-
ings by consolidating production, distribution and adminis-

A company that owns a minority stake in an actual or po- tration, as there is for a merger.

tential supplier may thus, among other things, have the
opportunity to influence the supplier’s behaviour and deci-
sions in such a way that sales to the company’s competitors
are restricted and/or more expensive. Conversely, a com-
pany that owns a minority stake in an existing or potential
customer can have the opportunity and incentive to favour
that customer over its competitors.

Minority shareholdings in Denmark

In Denmark, the competition authorities have in several
cases encountered minority shareholdings which have had
an impact on the effective competition.

For example, the Danish competition authorities have in
several cases assessed the impact of existing minority

In the former situation, the competitors are foreclosed from shareholdings among competitors. This was the case, as

input to their production and the mechanism thus corre- mentioned, in the Competition Council's decision on the

sponds to input foreclosure in a merger. Given this foreclo- planned merger between Lemvigh-Miiller and Brgdrene
sure, competitors' ability to compete effectively with the A&O Johansen.

owner of the minority stake will be reduced.

In a number of mergers among agribusiness companies,
non-controlling minority shareholdings have played a part
in the Competition Council's assessment of the mergers’
impact on competition. Among other things, the Competi-
tion Council found that competitors’ ownership interests
in a single supplier may increase the competitors’ insight
into and understanding of each other's behaviour and costs.
This can make it easier to establish and maintain tacit col-
lusion.* In another case, the Competition Council assessed
the impact of an agribusiness company's existing minority
stake in a competitor in connection with the decision on a
merger between the two companies.®

A company that owns a minority stake in a supplier may
even have a greater incentive to work for input foreclosure
than would be the case in a merger. The reason for this is
that the company - unlike in a situation where it fully owns
the supplier - does not bear the full loss that the supplier
suffers by implementing foreclosure. Yet, the company can
reap the full benefits of the weakened competition among
its competitors.

Vertical integration between companies, including mergers
and minority shareholdings, can also provide efficiency
gains. An ownership between a customer and a supplier
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The theme of minority shareholdings was last made rel-
evant in connection with the competition authorities'
processing of the proposed merger between JP/Politikens
Hus A/S and Dagbladet Bgrsen A/S. Before a decision was
made in the matter, the merging parties opted to abandon
the merger,*” and instead, JP/Politiken Hus A/S acquired a
non-controlling minority stake of 49.9 percent in Dagbladet
Bgrsen A/S.%8

Minority shareholdings and the Competition Act

In Denmark, the competition authorities can only take ac-
tion against non-controlling minority shareholdings if it is
deemed that, overall, there has been an infringement of the
prohibition on anti-competitive agreements or the prohibi-
tion on abuse of a dominant position, as per sections 6 and
11, respectively, of the Danish Competition Act - Articles
101 and 102, respectively, of TFEU.

As regards the examples of the potential adverse effects of
minority shareholdings, as presented above, it will thus re-
quire an individual assessment to determine whether they
represent a breach of the Competition Act.

As regards the prohibition on anti-competitive agreements,
it depends on a concrete assessment whether the acquisi-
tion of a minority stake in a competitor can be said to be an
agreement which has as its object or effect to restrict
competition.>’

As regards the prohibition regarding abuse of a dominant
position, the acquisition of the minority stake and/or the
resulting behaviours must constitute abuse of such a dom-
inant position, before the competition authority can inter-
vene. In such cases, cross-ownership between competitors
increases the probability of the existence of a collective,
dominant position.

At EU level, there are examples of cases where a minority
stake has been assessed in relation to the prohibition on
anti-competitive agreements or possible abuse of a domi-
nant position.** These cases, however, date from the period
before merger control was implemented at EU level.

Some other countries assess minority shareholdings
While non-controlling minority shareholdings are not
covered by merger control in Denmark, at the EU level or in
several other countries, Norway, the UK, Germany and Aus-
tria as well as Canada, Japan and the US do have the option
of assessing this type of acquisition from a perspective of
competition law.*!

There are several examples of competition authorities
in these countries intervening if it was considered that a
non-controlling minority stake would impede effective
competition significantly.

In a 2014 White Paper on merger control - i.a. focusing on
minority shareholdings - the EU Commission also
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described a number of cases where the anti-competitive
effects of minority shareholdings have been significant.*?

From the UK, mention should be made of cases concerning

Ryanair's acquisition of a minority stake in rival Aer Lingus
and broadcaster BSkyB's purchase of shares in its compet-

itor ITV.

In both cases, it was assessed that the minority stake would
give the owner the opportunity to influence some of the
competitor’s major decisions, which would reduce the
competitor's ability to compete effectively. For example, by
means of its shares in Aer Lingus, Ryanair could influence
the company’s decisions on e.g. route collaborations with
other airlines. That way, Ryanair could shield itself from
effective competition from Aer Lingus on routes where
Ryanair itself was active. Both Ryanair and BSkyB ultimate-
ly divested a significant proportion of the shares in their
competitors.*?

In a blog post from 2016, the US competition authorities
de-scribe possible adverse effects of minority
shareholdings.** Among other things, they mention specific
cases in the energy and pharmaceutical sectors. Here, it
was found that the structural links would impede effective
competition, as the minority shareholdings would e.g.:

¢ change the economic incentives
e provide an opportunity to influence certain decisions
e give access to sensitive competitive information.

The EU Commission and minority shareholdings

The European Commission White Paper offered various
suggestions on how merger control rules may be extended
to apply to non-controlling minority shareholdings.*

Among other things, the White Paper reflects the impor-
tance of balancing the potential anti-competitive effects
of minority shareholdings against the burdens potentially
imposed on business by the introduction of control with
minority shareholdings.

Among other things, the White Paper proposed a so-called
"targeted transparency system" where the competition au-
thority must be informed of minority shareholdings above a
certain size, but where an actual notification only has to be
submitted if the Commission so determines.

The White Paper has been through public consultation,
during which comments were obtained from authorities,
organisations, companies, etc.*® In the autumn of 2016, the
European Commission launched a new hearing on merger
control rules, i.a. focusing on simplifying the referral of
cases between Member States and the EU Commission as
well as on the effectiveness of thresholds for notification of
mergers. ¥’

Minority shareholdings were not part of the most recent
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consultation, and the 2014 White Paper has not yet resulted
in a concrete, legislative proposal. Margrethe Vestager, EU
Commissioner for competition, repeatedly explained that
any system to control minority shareholdings must be care-
fully designed, and that there must be convincing evidence
that such a system can operate at the EU level, before it will
be pursued.*®
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See i.e. Margrethe Vestager's speech to Studienvereinigung Kartellrecht on
March 2015, 2015: “any system for the control of minority shareholdings at
the EU level would need to be carefully designed. Otherwise we risk adding
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modalities of any such system again internally, with Member States, and other
stakeholders. There is no need to rush. What counts is that the new rules
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lem.” (https://ec.europa.eu/commission/commissioners/2014-2019/vestager/
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The DCCA, independent competition authority

As an independent competition authority, DCCA (the Com-
petition and Consumer Authority) is responsible for enforc-
ing the Danish Competition Act and conducting analyses

resulting from it. The Competition Council is part of DCCA
and holds overall responsibility for DCCA’s administration of
the Danish Competition Act and regulations issued pursuant
thereto.






